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PRELIMINARY DRAFT
OF PROPOSED AMENDMENTS
TO THE
FEDERAL RULES OF EVIDENCE#*

Rule 609. Impeachment by Evidence of Conviction of Crime

(a) General rule.~For the purpose of attacking the credibility of a

witness,

(1) evidence that the a witness other than an accused has

been convicted of a crime shall be admitted, if elieited from the
withess or established by publie reecopd during eross—examination but

enty subject to Rule 403, if the crime ¢ was punishable by death or

imprisonment in excess of one year under the law under which the

witness was convicted, and evidence that an accused has been

convicted of such a crime shall be admitted if the court determines

that the probative value of admitting this evidence outweighs its

prejudicial effect to the defendant; accused; er and

(2) evidence that any witness has been convicted of a

crime shall be admitted if it involved dishonesty or false statement,

regardless of the punishment.

* ¥ Kk ¥k %k

*New matter is underlined; matter to be omitted is lined through.
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COMMITTEE NOTE

The amendment to Rule 609 {(a) makes two changes in the rule. The
first change removes from the rule the limitation that the convietion may
only be elicited during cross-examination, a limitation that virtually every
cireuit has found to be inapplicable. It is common for witnesses to reveal
on direct examination their convictions to "remove the sting" of the
impeachment. See e.g., United States v. Bad Cob, 560 F.2d 877 (8th Cir.
1977). The amendment does not contemplate that a court will necessarily
permit proof of prior convictions through testimony, which might be time-
consuming and more prejudicial than proof through a written record. Rules
403 and 611(a) provide sufficient authority for the court to protect against
unfair or disruptive methods of proof.

The second change effected by the amendment resolves an ambiguity
as to the relationship of Rules 609 and 403 with respect to impeachment of
witnesses other than the criminal defendant. See, Green v. Bock Laundry

Machine Co., 109 S. Ct. R U.S. (1989). The amendment does not

disturb the special balancing test for the eriminal defendant who chooses to
testify. Thus, the rule recognizes that, in virtually every case in which
prior convictions are used to impeach the testifying defendant, the
defendant faces a unique risk of prejudice—i.e., the danger that convietions
that would be excluded under Fed. R. Evid. 404 will be misused by a jury as
propensity evidence despite their introduction solely for impeachment
purposes. Although the rule does not forbid all use of convictions to
impeach a defendant, it requires that the government show that the
probative value of convictions as impeachment evidence outweighs their
prejudicial effeect.

Prior to the amendment, the rule appeared to give the defendant the
benefit of the special balancing test when defense witnesses other than the
defendant were called to testify. In practice, however, the concern about
unfairness to the defendant is most acute when the defendant's own
convictions are offered as evidence. Almost all of the decided cases
concern this type of impeachment, and the amendment does not deprive the
defendant of any meaningful protection, since Rule 403 now clearly
protects against unfair impeachment of any defense witness other than the
defendant. There are cases in which a defendant might be prejudiced when
a defense witness is impeached. Such cases may arise, for example, when
the witness bears a special relationship to the defendant such that the
defendant is likely to suffer some spill-over effect from impeachment of
the witness.

The amendment also protects other litigants from unfair
impeachment of their witnesses. The danger of prejudice from the use of
prior convietions is not confined to criminal defendants. Although the
danger that prior convictions will be misused as character evidence is
particularly acute when the defendant is impeached, the danger exists in
other situations as well. The amendment refleets the view that it is
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desirable to protect all litigants from the unfair use of prior convictions,
and that the ordinary balancing test of Rule 403, which provides that
evidence shall not be excluded unless its prejudicial effect substantially
outweighs its probative value, is appropriate for assessing the admissibility
of prior convictions for impeachment of any witness other than a criminal
defendant.

The amendment reflects a judgment that decisions interpreting
Rule 609(a) as requiring a trial court to admit convictions in civil cases
that have little, if anything, to do with credibility reach undesirable
results. See, eg., Diggs v, Lyons, 741 F.2d 577 (3d Cir. 1984), cert. denied,
105 S. Ct. 2157 (1985). The amendment provides the same protection
against unfair prejudice arising from prior convietions used for
impeachment purposes as the rules provide for other evidence. The
amendment finds support in dz2cided cases. See, eg., Petty v. Ideco, 761
F.2d 1146 (5th Cir. 1985); Czaka v. Hickman, 703 F.2d 317 (8th Cir. 1983).

Fewer decided cases address the question whether Rule 609(a)
provides any protection against unduly prejudicial prior convictions used to
impeach government witnesses. Some courts have read Rule 609(a) as
giving the government no protection for its witnesses. See, e.g., United
States v. Thorne, 547 F.2d 56 (8th Cir. 1976); United States v. Nevitt, 563
F.2d 406 (9th Cir. 1977), cert. denied, 444 U. S. 847 (1979). This epproach
also is rejected by the amendment. There are cases in which impeachment
of government witnesses with prior convietions that have little, if anything,
to do with credibility may result in unfair prejudice to the government's
interest in a fair trial and unnecessary embarrassment to a witness. Fed.
R. Evid. 412 already recognizes this and excluded certain evidence of past
sexual behavior in the context of prosecutions for sexual assaults.

The amendment applies the general balancing test of Rule 403 to
protect all litigants against unfair impeachment of witnesses. The
balancing test protects ecivil litigants, the government in criminal cases,
and the defendant in a criminal case who calls other witnesses. The
amendment addresses prior convictions offered under Rule 609, not for
other purposes, and does not run afoul, therefore, of Davis v. Alaska, 415
U. S. 308 (1974). Davis involved the use of a prior juvenile adjudication not
to prove a past law violation, but to prove bias. The defendant in a
criminal case has the right to demonstrate the bias of a witness and to be
assured a fair trial, but not to unduly prejudice a trier of fact. See
generally Rule 412. In any case in which the trial court believes that
confrontation rights require admission of impeachment evidence, obviously
the Constitution would take precedence over the rule.

The probability that prior convietions of an ordinary government
witness will be unduly prejudicial is low in most eriminal cases. Since the
behavior of the witness is not the issue in dispute in most cases, there is
little chance that the trier of fact will misuse the econvietions offered as
impeachment evidence as propensity evidence. Thus, trial courts will be
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skeptical when the government objects to impeachment of its witnesses
with prior convictions. Only when the government is able to point to a real
danger of prejudice that is sufficient to outweigh substantially the
probative value of the conviction for impeachment purposes will the
convietion be excluded.

The amendment continues to divide subdivision (a) into subsections (1)
and (2) thus facilitating retrieval under current computerized research
programs which distinguish the two provisions. The Committee
recommended no substantive change in subdivision (a)(2), even though some
cases raise a concern about the proper interpretation of the words
"dishonesty or false statement." These words were used but not explained
in the original Advisory Committee Note accompanying Rule 609.
Congress extensively debated the rule, and the Report of the House and
Senate Conference Committee states that "bly the phrase 'dishonesty and
false statement,' the Conference means erimes such as perjury, subornation
of perjury, false statement, oriminal fraud, embezzlement, or false
pretense, or any other offense in the nature of erimen falsi, commission of
which involves some elemernt of deceit, untruthfulness, or falsification
bearing on the accused's propensity to testify truthfully.," The Advisory
Committee concluded that the Conference Report provides sufficient
guidance to trial courts and that no amendment is necessary,
notwithstanding some decisions that take an unduly broad view of
"dishonesty," admitting convictions such as for bank robbery or bank
larceny. Subsection (a) (2) continues to apply to any witness, including a
criminal defendant.

Finally, the Committee determined that it was unnecessary to add to
the rule language stating that, when a prior conviction is offered under
Rule 609, the trial court is to consider the probative value of the prior
convietion for impeachment, not for other purposes. The Committee
concluded that the title of the rule, its first sentence, and its placement
among the impeachment rules clearly establish that evidence offered under
Rule 699 is offered only for purposes of impeachment.,




